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This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.
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Judge.”

Xiaobin Cai and IBEW Local 353 Pension Plan sued Eargo, Inc. and the other
defendants for securities violations under the Securities Act of 1933 (“Securities
Act”) and the Securities and Exchange Act of 1934 (“Exchange Act”). The district
court dismissed Plaintiffs’ complaint for failure to state a claim under Federal Rule
of Civil Procedure 12(b)(6). Plaintiffs declined leave to amend and now appeal the
district court’s dismissal. We have jurisdiction under 28 U.S.C. § 1291, review de
novo, and affirm. See Prodanova v. H.C. Wainwright & Co., LLC, 993 F.3d 1097,
1105 (9th Cir. 2021).

1.  We begin with the Securities Act. Issuers face liability for filing a
prospectus ahead of an initial public offering (“IPO”) that contains materially false
statements or omits information needed to ensure a statement is not misleading. See
15 U.S.C. § 77k(a). Plaintiffs must “demonstrate (1) that the registration statement
contained an omission or misrepresentation, and (2) that the omission or
misrepresentation was material, that is, it would have misled a reasonable investor
about the nature of his or her investment” to survive dismissal. Anderson v. Clow
(In re Stac Elecs. Sec. Litig.), 89 F.3d 1399, 1403—04 (9th Cir. 1996) (simplified).

No showing of scienter is required. Id.

&k

The Honorable George H. Wu, United States Senior District Judge for
the Central District of California, sitting by designation.
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Plaintiffs’ Securities Act claims focus on three areas: (1) statements about
Eargo’s revenue recognition; (2) statements about potential risk factors; and (3)
statements about Eargo’s potential growth. For example, Plaintiffs contend that
Eargo’s statements that “the Company assesses insurance eligibility,” was
misleading because Eargo did not confirm with its insurers that its online screening
test or a customer self-assessment was sufficient to satisfy insurers’ medical
necessity requirements. Plaintiffs also claim that Eargo should not have recognized
insurance revenue because the insurance claims ultimately proved to be non-
reimbursable. And Plaintiffs contend that Eargo failed to satisfy its 17 C.F.R. §
229.303(b)(2)(11) (“Item 303”) requirement because it did not disclose “the known
uncertainties and risks of having to forfeit past insurance proceeds” or risks
associated with insurers’ exclusion of “over-the-counter” hearing aids from
coverage.

We affirm the dismissal of these claims. In context, the prospectus made clear
that Eargo was evaluating whether a potential customer had an insurance policy that
covered hearing aids. Further, insurers had reimbursed Eargo’s claims for nearly
three years before the statements in the prospectus were made. And “[f]raud by
hindsight is not actionable.” Ronconi v. Larkin, 253 F.3d 423, 430 n.12 (9th Cir.
2001) (simplified), abrogated on other grounds by Matrixx Initiatives v. Siracusano,

563 U.S. 27, 37-49 (2011). Instead, Eargo’s prospectus disclosed a wide range of
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potential risks to its business, including the inherent risk of a new market-disrupting
business model, the possibility that insurers could limit or reduce coverage, and the
legal risks of failing to comply with federal laws and regulations such as the False
Claims Act. These disclosures put prospective investors on notice of the
fundamental risks to Eargo’s business. And Eargo’s growth statements are clearly
puffery and thus non-actionable. See Police Ret. Sys. of St. Louis v. Intuitive
Surgical, Inc., 759 F.3d 1051, 1060 (9th Cir. 2014) (“Statements of mere corporate
puffery . .. are not actionable[.]”).

2. We also affirm the dismissal of Plaintiffs’ Exchange Act claims. See 17
C.F.R. § 240.10b-5(b); 15 U.S.C. § 78j(b). While Exchange claims contain six
elements, only whether Eargo made a “material misrepresentation or omission” and
had ““scienter” are contested. See Levi v. Atossa Genetics, Inc. (In re Atossa Genetics
Inc. Sec. Litig.), 868 F.3d 784, 793 (9th Cir. 2017) (simplified). Plaintiffs’
misrepresentation claims focus on four categories of post-IPO statements: (1)
statements about Blue Cross Blue Shield (“BCBS™)’s audit; (2) statements about
revenue recognition; (3) statements about risk factors; and (4) statements about
Eargo’s growth.

These statements include Eargo’s description of BCBS’s audit as “routine,”
that the audit was part of “an educational process” with BCBS, and that BCBS was

“not questioning claims.” Plaintiffs again challenge Eargo’s statements that it
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“validates,” “verifies],” or “assesses” its customers’ insurance eligibility. Plaintiffs
also argue Eargo’s risk factor statements were misleading because they presented
the risks as hypothetical when they “had already materialized.” Plaintiffs further
claim that Eargo’s post-IPO growth statements were false or misleading. Plaintiffs
have not shown that these statements were misleading.

In context, Eargo explained that much of its business growth depended on
insurance reimbursement, that its business could suffer significantly if it had issues
with insurers, and that it could face serious liability if it was found to violate the
False Claims Act. Eargo disclosed the BCBS audit and the potential damage that it
may cause. It explained that BCBS accounted for much of its income, that the audit
could result “in significant delays in payment,” and that BCBS was already
withholding payments. Further, Eargo’s description of the audit as “routine” was an
opinion, and Plaintiffs do not allege with particularity that this was an actionable
statement. See City of Dearborn Heights Act 345 Police & Fire Retirement Sys. v.
Align Tech., Inc., 856 F.3d 605, 614-16 (9th Cir. 2017); Fed. R. Civ. P. 9(b).
Similarly, Eargo’s statement about the audit being an “educational process” is
directly supported by BCBS’s deputy general counsel’s description of it as an
“educational experience.” And the communications between Eargo and BCBS show

that BCBS was questioning Eargo’s process for establishing medical necessity rather

than the claims themselves, which suggests Eargo’s chief executive officer’s
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statement about “questioning claims” was not misleading.

Finally, many of the challenged projections reflect puffery or corporate
optimism, which are not actionable. See Police Ret. Sys., 759 F.3d at 1060. And
Eargo’s revenue guidances are protected as forward-looking statements. See No. 84
Emp.-Teamster Joint Council Pension Tr. Fund v. Am. W. Holding Corp., 320 F.3d
920, 936 (9th Cir. 2003).

3. Inaddition, Plaintiffs failed to plead scienter—the “mental state embracing
intent to deceive, manipulate, or defraud.” Tellabs, Inc. v. Makor Issues & Rights,
Ltd., 551 U.S. 308, 319, 321 (2007). Plaintiffs needed to “state with particularity
facts giving rise to a strong inference that the defendant acted with the required state
of mind.” Glazer Capital Mgmt., L.P. v. Forescout Techs., Inc., 63 F.4th 747, 766
(9th Cir. 2023) (quoting 15 U.S.C. § 78u-4(b)(2)(A)). Here, Eargo’s chief executive
officer and chief financial officer increased their Eargo stock holdings during the
class period, which contradicts the inference of scienter. See Inter-Local Pension
Fund GCC/IBT v. Deleage (In re Rigel Pharms., Inc. Sec. Litig.), 697 F.3d 869, 884—
85 (9th Cir. 2012) (the lack of advantageous stock sales “during the period between
the allegedly fraudulent statements and the subsequent public disclosure” does not
support an inference of scienter and “[i]n fact” supports the opposite inference).
Thus, Plaintiffs” Exchange Act claims fail on both challenged prongs.

AFFIRMED.
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UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
Information Regarding Judgment and Post-Judgment Proceedings

Judgment

e This Court has filed and entered the attached judgment in your case. Fed. R.
App. P. 36. Please note the filed date on the attached decision because all of
the dates described below run from that date, not from the date you receive
this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)

e The mandate will issue 7 days after the expiration of the time for filing a
petition for rehearing or 7 days from the denial of a petition for rehearing,
unless the Court directs otherwise. To file a motion to stay the mandate, file
it electronically via the appellate electronic filing system or, if you are a pro
se litigant or an attorney with an exemption from the electronic filing
requirement, file one original motion on paper.

Petition for Panel Rehearing and Petition for Rehearing En Banc (Fed. R.
App. P. 40; 9th Cir. R. 40-1 to 40-4)

(1) Purpose
A. Panel Rehearing:
e A party should seek panel rehearing only if one or more of the following
grounds exist:
» A material point of fact or law was overlooked in the decision;
» A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
» An apparent conflict with another decision of the Court was not
addressed in the opinion.
e Do not file a petition for panel rehearing merely to reargue the case.

B. Rehearing En Banc
e A party should seek en banc rehearing only if one or more of the
following grounds exist:
» Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or
» The proceeding involves a question of exceptional importance; or

Post Judgment Form - Rev. 12/2024
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» The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:

e A petition for rehearing or rehearing en banc must be filed within 14 days
after entry of judgment. Fed. R. App. P. 40(d).

e If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(d).

e If the mandate has issued, the petition for rehearing should be accompanied
by a motion to recall the mandate.

e See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the due
date).

e An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of the
order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-4.

(3) Statement of Counsel
e A petition should contain an introduction stating that, in counsel’s judgment,
one or more of the situations described in the “purpose” section above exist.
The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

e The petition shall not exceed 15 pages unless it complies with the alternative
length limitations of 4,200 words or 390 lines of text.

e The petition must be accompanied by a copy of the panel’s decision being
challenged.

e An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

e [fapro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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e The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

e Attorneys must file the petition electronically via the appellate electronic
filing system. No paper copies are required unless the Court orders
otherwise. If you are a pro se litigant or an attorney exempted from using the
appellate ECF system, file one original petition on paper. No additional
paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
e The Bill of Costs must be filed within 14 days after entry of judgment.
e See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
e Ninth Circuit Rule 39-1 describes the content and due dates for attorneys
fees applications.

e All relevant forms are available on our website at www.ca9.uscourts.gov
under Forms or by telephoning (415) 355-8000.

Petition for a Writ of Certiorari
e The petition must be filed with the Supreme Court, not this Court. Please
refer to the Rules of the United States Supreme Court at
WWWw.supremecourt.gov.

Counsel Listing in Published Opinions
e Please check counsel listing on the attached decision.
e If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
» Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan,
MN 55123 (Attn: Maria Evangelista, maria.b.evangelista@tr.com);
» and clectronically file a copy of the letter via the appellate
electronic filing system by using the Correspondence filing
category, or if you are an attorney exempted from electronic filing,
mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form1Qinstructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested
were actually and necessarily produced, and that the requested costs were
actually expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

REQUESTED
SORIMEL G LT (each column must be completed)
No. of | Pagesper | Cost per TOTAL
DOCUMENTS / FEE PAID Capics Copy Page COST
Excerpts of Record* $ $

Principal Brief(s) (Opening Brief;
Answering Brief; I, 2" | and/or 3" Brief $ $
on Cross-Appeal; Intervenor Brief)

Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee / $
Appeal from Bankruptcy Appellate Panel Docket Fee

TOTAL: | $

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500, Cost per Page: 3.10 (or actual cost IF less than $.10);

TOTAL: 4x 500x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2021



