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United States Court of Appeals, Second Circuit.

MOAB PARTNERS, L.P., Lead Plaintiff-Appellant,
City of Riviera Beach General Employees
Retirement System, on behalf of itself
and all others similarly situated, Plaintiff,

v.

MACQUARIE INFRASTRUCTURE CORPORATION,
James Hooke, Jay Davis, Liam Stewart, Richard
D. Courtney, Barclays Capital Inc., Robert Choi,
Martin Stanley, Norman H. Brown, Jr., George W.
Carmany, III, Henry E. Lentz, Ouma Sananikone,
William H. Webb, Macquarie Infrastructure
Management (USA) Inc., Defendants-Appellees.

No. 21-2524
|
August 19, 2024

Remand from the Supreme Court of the United States, No.
22-1165.

UPON DUE CONSIDERATION, IT IS HEREBY
ORDERED, ADJUDGED, AND DECREED that the
October 7, 2021 judgment of the district court is VACATED
IN PART, AFFIRMED IN PART, and that the case is
REMANDED for further proceedings.
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LLP, Chicago, IL. Lauren Gailey, Winston & Strawn
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SUMMARY ORDER

BACKGROUND

*1 We assume the parties’ familiarity with the underlying
facts, procedural history, and issues on appeal, which we
recount only in a limited manner to explain our decision.

Plaintiff Moab Partners, L.P. (“Moab”) appeals from
United States District Court
for the Southern District of New York dismissing

a judgment of the

Moab's consolidated amended complaint (the “Complaint™)
12(b)(6) of the Federal Rules of Civil
Moab brought claims against Defendants

under Rule
Procedure.
Macquarie Infrastructure Corporation (“MIC”), MIC's
manager, Macquarie Infrastructure Management (USA) Inc.
(“MIMUSA”), MIC's underwriter for its November 2016
secondary public offering, Barclays Capital Inc., and certain
former executives and directors of MIC, International-Matex
Tank Terminals (“IMTT”), and MIMUSA (collectively,
“Defendants™).

The Complaint alleges violations of: (1) Section 10(b) of
the Securities Exchange Act of 1934 (“Exchange Act”) and
United States Securities and Exchange Commission (“SEC”)
Rule 10b-5 (“Count One™); (2) Section 20(a) of the Exchange
Act (“Count Two”); (3) Section 20A of the Exchange Act
(“Count Three”); (4) Section 11 of the Securities Act of 1933
(“Securities Act”) (“Count Four”); (5) Section 12(a)(2) of
the Securities Act (“Count Five”); and (6) Section 15 of the
Securities Act (“Count Six). The crux of Moab's claims
is that Defendants made material omissions and false and
misleading “half-truth” statements regarding IMTT, one of
MIC's top-performing subsidiaries.

This Court previously held that Moab adequately pleaded
material omissions and facts giving rise to a strong inference
of scienter and, as such, vacated the judgment of the district
court and remanded for further proceedings. This case is
now before us on remand from the Supreme Court of
the United States, which vacated this Court's decision in
part and remanded for further proceedings consistent with
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the Supreme Court's opinion. See Macquarie Infrastructure
Corp. v. Moab Partners, L.P., 601 U.S. 257 (2024). In doing
so, the Supreme Court clarified that, despite our Circuit's
“binding precedent” holding to the contrary, “Rule 10b-5(b)
does not proscribe pure omissions.” /d. at 262, 264.

On remand, we invited the parties to submit supplemental
letter briefs addressing:

Whether, in light of the Supreme
the Plaintiff's
Complaint adequately alleges that the

Court's opinion ...,

Defendants made material omissions
and false and misleading statements in
violation of the Securities Exchange
Act of 1934 ..., the Securities Act
of 1933 ..,
promulgated thereunder.

and the regulations

No. 21-2524, ECF No. 163.

DISCUSSION

Having given due consideration to the Supreme Court's
decision in Macquarie, and the parties’ supplemental
briefing, we conclude that the Supreme Court's opinion: (1)
required reconsideration of Moab's claims under Count One;
and (2) did not disturb our previous analysis with respect to
Counts Two, Three, Four, Five, and Six.

I. Count One

*2 After reviewing the Supreme Court's Macquarie opinion,
we conclude that as to Count One: (1) the Court did not
disturb our previous analysis with respect to the claims under
Rule 10b-5(b) resting on a “half-truth” theory or the claims
under Rules 10b-5(a) and 10b-5(c); and (2) Moab failed to
state a claim for relief under Rule 10b-5(b) resting on “pure
omissions.”

A. The Supreme Court did not disturb our previous
analysis with respect to Moab's Count One claims
under Rule 10b-5(b) pertaining to “half-truths” or
under Rules 10b-5(a) and 10b-5(c).

In the Macquarie opinion, the Supreme Court did not question
this Court's previous analysis of Moab's Count One claims
under Rule 10b-5(b) pertaining to “half-truths.” The Supreme
Court made clear that it “granted certiorari to address the
Second Circuit's pure omission analysis, not its half-truth
analysis.” Macquarie, 601 U.S. at 266 n.2 (emphasis added).

Nor did the Supreme Court question our previous analysis
of Moab's Count One claims under Rules 10b-5(a) and
10b-5(c). The Supreme Court explicitly declined to “opine
on ... whether Rules 10b-5(a) and 10b-5(c) support liability
for pure omissions.” /d.

We therefore vacate the district court's judgment dismissing
Moab's claims under Rule 10b-5(b) pertaining to half-truths,
as well as Moab's claims under Rules 10b-5(a) and 10b-5(c),
for the reasons stated in our prior opinion. See Moab Partners,
2022 WL 17815767, at *2-5.

B. Moab's Count One claims based on pure omissions
failed to state a claim for a violation of Rule 10b-5(b).
The parties do not dispute that Moab's Exchange Act claims
under Section 10(b) and Rule 10b-5(b) relying on a “pure
omission” theory must be dismissed because, as the Supreme
Court held, “[p]ure omissions are not actionable under Rule
10b-5(b).” Macquarie, 601 U.S. at 266. The district court's

dismissal of those claims, therefore, must be affirmed.

II. Counts Two, Three, Four, Five, and Six

Our previous analysis of Moab's claims under Sections 20(a)
and 20A of the Exchange Act in Counts Two and Three,
and the Securities Act in Counts Four, Five, and Six, is
unchanged. The Supreme Court explicitly limited its ruling in
Macquarie to “the Second Circuit's pure omission analysis”
under Section 10(b) and Rule 10b-5(b), noting that it granted
certiorari specifically to resolve a split among the courts of
appeals as to “whether a failure to make a disclosure required
by Item 303 [of SEC Regulation S-K] can support a private
claim under Section 10(b) and Rule 10b-5(b) in the absence
of an otherwise-misleading statement.” Macquarie, 601 U.S.
at 262, 266 n.2 (“The Court does not opine on issues that are
either tangential to the question presented or were not passed
upon below ....”). We therefore vacate the district court's
judgment dismissing Moab's claims as to Counts Two, Three,
Four, Five, and Six for the reasons stated in our prior opinion.
See Moab Partners, L.P. v. Macquarie Infrastructure Corp.,
No. 21-2524, 2022 WL 17815767, at *2-5 (2d Cir. Dec. 20,
2022).
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court's judgment dismissing Moab's Count One claims under
Rule 10b-5(b) resting on pure omissions, and REMAND to

the district court for further proceedings consistent with this
CONCLUSION summary order.

*3 Accordingly, we VACATE the district court's judgment

dismissing Moab's claims under: (1) Count One as to the  AJ] Citations

claims under Rule 10b-5(b) resting on half-truths, as well as

those under Rules 10b-5(a) and 10b-5(c); and (2) Counts Two, ~ Not Reported in Fed. Rptr., 2024 WL 3867669
Three, Four, Five, and Six. We further AFFIRM the district
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